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2. HUMAN RIGHTS,
ANTITERRORIST WRONGS

By: Diane Marie Amann’

The September 11, 2001, attacks that
killed thousands in New Y ork and Washington
awakened Americans to a new sense of
vulnerability. These were not the first terrorist
strikes against the United States; prior assaults
had included explosions at Marine barracks in
Beirut in 1983 and at U.S. embassies in Africa
in 1998. But thistime, in a perverse twist,
civilians, passengers on civil aircraft, were
transformed into tools for commission of
international terrorism on U.S. soil. September
11 thus shocked Americans into awareness that
their borders, no less than those elsewhere in the
world, could be penetrated.

The Government’s Antiterrorism
Campaign — With this new vulnerability might
have come a new willingness to work with other
nation-states against a common enemy.

Initialy, U.S. Secretary of State Colin M.

Powell shuttled from state to state building a
codlition to intervene militarily against the
Taliban regime in Afghanistan, refuge of Osama
bin Laden, leader of Al Qaeda, the terrorist
network believed to have committed the
September 11 attacks. Soon, however, the
United States began following its own path.

As aresult of the USA PATRIOT Act
of 2001 and subsequent measures,® internal
surveillance increased. Attorney-client
conversations, once confidential, were subject to
eavesdropping. Federal employees replaced
private security guards, and employed more
intrusive search methods at airports.
Policymakers mulled combining a score of
federal agencies into a new, Cabinet-level
domestic security sector, to be named the
Homeland Security Department, with much
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access to intelligence data about terrorism.
More than seven thousand persons found in the
United States, mostly Arabs, South Asians, or
Muslims, received invitations to appear at
police stations and answer questions; more than
athousand noncitizens were held in prolonged
and secret detention.

Detainees outside the United States
endured exceptional treatment. Those whom
President George H. Bush presumed members of
Al Qaeda were detained indefinitely at a U.S.
military base at Guantanamo Bay, Cuba. There
they were denied the protection of the U.S.
Congtitution. Vice-President Dick Cheney
justified this by saying of terrorists, “‘ They
don’'t deserve the same guarantees and
safeguards that would be used for an American
citizen going through the normal judicia
process.’"? Officials endeavored to interrogate
detainees, who were refused access to counsel,
and the reported silence of many prompted some
in the United States to discuss the use of torture
to extract confessions.® President George W.
Bush authorized the use of specia military
commissions, not bound to observe the panoply
of the rights of the accused and not subject to
judicia review, for trial of some of the
detainees. The rest —and any whom a military
tribunal might acquit — faced internment until
the United States declared an end to its “war”
against terrorism.*

The U.S. campaign provoked much
criticism from its allies and others around the
globe. Sweden pressed for release of its
citizens' assets, frozen by the U.N. Security
Council at the United States' request; Spain
signaled that it might not hand over suspected
Al Qaeda members unless the United States
promised to try them in civilian courts; and
several states protested the U.S. plan to seek the
death penalty for one defendant, a French
nationa.> States pressed for a diplomatic
solution to concerns about weapons-making in
Irag in spite of U.S. demands for a military
assault.
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Treatment of Guantanamo detainees
sparked international outrage. Photographs of
hooded men, in chains and on their knees amid
cages, spurred insistence that the United States
obey the third Geneva Convention, regarding
the treatment of prisoners of war.® It requires
that a High Contracting Party treat prisoners of
war humanely and refrain from demanding
information other than that relating to
identification. Prisoners of war accused of
crimes must receive afair trial, according to the
Convention — at a minimum, the same criminal
process that the detaining state would accord its
own military personnel. Prisoners not subject to
crimina proceedings must be liberated and
repatriated as soon as the conflict ends.

The United States resisted application
of the Convention, arguing that the alien
detainees were not prisoners of war, but rather
“enemy combatants’ unprotected by the Geneva
framework. Eventualy it relented with regard
to nationals of Afghanistan. Others — nationals
of more than two dozen states including Saudi
Arabia, Pakistan, Yemen, Algeria, Australia,
Sweden, Britain, Belgium, and France — were
presumed to belong to Al Qaeda, a nonstate
entity. The U.S. government continued to
maintain that the Convention did not cover
these detainees, more than a third of the
Guantanamo captives. It further rejected the
Red Cross' position that executive designation
of detainee status did not satisfy the Convention
requirement that “a competent tribunal” decide
whether a detainee is a prisoner of war.’

In late 2002, the United States released
four Guantanamo detainees, but brought in
about thirty more, increasing the detention
population to more than 600 men.2 The
proposed specia military tribunals had not yet
been established. Nonetheless, officials
expanded the group of individuals they deemed
unworthy of legal protection. Having
discovered that a number of suspected terrorists
were not aiens but rather U.S. citizens, the
government maintained that the Supreme
Court’s decision in Ex parte Quirin, 317 U.S. 1

(1942), authorized it, without any judicial
oversight, to curtail liberties of al “unlawful
combatants’ — even its own citizens found on its
own territory.

Legal Challengesto the U.S.
Campaign — Opponents of U.S. antiterrorist
measures sought legal recourse. Resorting to
one of few potentia judicial mechanisms for
international scrutiny, a number of U.S. human
rights attorneys filed with the Inter-American
human rights system a challenge to the
conditions of detention at Guantdnamo. Even
though the United States never ratified the
American Convention on Human Rights of
1969, the Inter-American Court of Human
Rights had ruled in 1990 that the United States
membership in the Organization of American
States rendered it liable to answer before inter-
American human rights bodies.® Thusin March
2002, the Inter-American Commission on
Human Rights adopted precautionary measures
that asked the United States to “take the urgent
measures necessary to have the legal status of
the detainees at Guantanamo Bay determined
by a competent tribunal.” The United States
refused, arguing both that the Commission
lacked the competence to issue such a decision
and that, in any event, the third Geneva
Convention does not apply, so that there is no
need to consult a “competent tribunal.” The
Commission held a hearing on the matter in
October 2002.1°

As this international litigation unfolded,
opponents aso looked to nationd law, calling
on state and federal judges throughout the
United States to examine aspects of the
antiterrorism campaign. Here too the executive
resisted. In cases relating to Guantanamo, it
persisted in its rebuff of the Geneva
Convention; in others, it argued that a post-
September 11 national emergency justified
measures such as protracted and secret detention
and seizure of funds even absent a showing of
tiesto terrorism. In many cases the executive
branch contended that the federal judiciary had
no authority to review its decisions. Petitions
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writs for habeas corpus, by which the U.S.
Supreme Court had reviewed proceedings of
military tribunals in World War |1-era cases like
Quirin and Application of Yamashita, 327 U.S.
1 (1945), were claimed to have no jurisdictional
foundation. At ahearing involving Y aser Esam
Hamdi, a U.S. citizen captured in Afghanistan,
adistrict court “verbaly cuffed” government
lawyers for seeking to avoid judicia scrutiny of
their assertion that Hamdi did not enjoy the full
complement of constitutional rights; as of yet no
appellate panel has ruled on the question.!!
Actual exercise of review did not mean
that judges would rule against the executive.
To the contrary, one challenge to detention at
Guantanamo promptly was dismissed for the
reason that government action outside U.S.
territory fell outside the reach of the U.S.
courts.*? Judges divided on most questions put
before them; for example, whether the executive
had abused its statutory power by holding
individuals in custody as material witnesses
despite the lack of proof of misconduct;*®
whether immigration authorities must disclose
names and other information about detai nees;4
whether the government could close
immigration hearings in matters that the
executive branch had classified of “specid
interest”;'° and the degree to which the
government had to prove links to terrorism
before a suspect’ s assets could be frozen.®
Toward Just Decisionmaking — Judges
in the United States sought guidance in their
own Constitution — not only its text, but aso the
values and political structure underlying it. At
one end of the spectrum, the U.S. Court of
Appeals for the Sixth Circuit warned that
“[d]lemocracies die behind closed doors,” and a
district judge introduced her decision against
the government’ s use of the material witness
statute with this excerpt from a Civil War-era
opinion: “The Congtitution of the United States
isalaw for rulers and people, equaly in war
and in peace, and covers with the shield of its
protection all classes of men, at al times, and
under al circumstances. No doctrine, involving

more pernicious consequences, was ever
invented by the wit of man than that any of its
provisions can be suspended during any of the
great exigencies of government.” Detroit Free
Press, 303 F.3d at 683; Awadallah, 202 F.
Supp. 2d at 57 (quoting Ex parte Milligan, 71
U.S. (4 Wall.) 2, 120-21 (1866)).

At the other end, the Fourth Circuit
based its reversal of an order permitting a
detained citizen access to counsel on the district
court’s “inattention to ... cardinal principles of
congtitutional text and practice’; specificaly, a
practice of extreme judicial deference to
executive and legidative acts “implicating
sensitive matters of foreign policy, national
security, or military affairs.” Hamdi, 296 F.3d
at 281-82. Each opinion struggled to adjudicate
novel questions by application of national law.
But settled national law often failed to provide
an adequate means to just resolution. In tacit
acknowledgment of this, one court highlighted
the pertinence of the third Geneva Convention
to Guantdnamo detention even as it deemed
itself incompetent to enforce the terms of that
treaty. See Coalition of Clergy, 189 F. Supp.
2d at 1050 (discussing Convention and
commenting that “nothing in this ruling suggests
that the captives are entitled to no legal
protection whatsoever”).

But continued abdication of jurisdiction
could mean that no body will be able to place a
check on post-September 11 antiterrorist
measures. Longstanding U.S. resistance to
orders from inter-American human rights bodies
make it unlikely that this regional system will
persuade the United States to alter its path. The
check, if there is to be one, will have to come
from a U.S. judiciary — one that has liberated
itself from the confines of an exclusively
nationa constitutional jurisprudence.
Congtitutiona law must be reformulated to
acknowledge and accommaodate the pervasive
interdependence between United States and the
rest of the world. It makes little sense to seek to
apply “pure’ nationa law, unaffected by
external norms, as the sole vehicle for
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adjudication of matters replete with
transnational components. To limit U.S.
judicial power to the territorial borders of the
United States likewise seems crabbed, given
that executive action is not so confined. To
give the U.S. government free rein abroad
invites hostility from individuals and states
across the globe. It also may work substantive
injustice, for it runs the risk of immunizing
abuses that would not be tolerated at home.
And a premise underlying decrees of deference
to executive decisions implicating foreign
affairs — that domestic judges cannot acquire the
tools to comprehend international matters —is
outdated in a century characterized by
instantaneous transmission of information.
Because national law fails to permit a full and
just evaluation of the U.S. antiterrorism
campaign, judges ought to look beyond the
borders of the United States for international
norms that may aid their decisionmaking.

Such an approach is scarcely without
precedent. Early U.S. opinions routinely looked
to foreign sources when interpreting principles
of U.S. law. The practice was not uncommon to
federal crimina law as late as the 1960s.}” Last
Term’s decision in Atkins v. Virginia, 122 S.
Ct. 2242 (2002), resurrected the practice of
consulting international norms to determine
whether punishment offends “evolving standards
of decency” and so violates the Eighth
Amendment to the U.S. Constitution. In citing
the brief amicus curiae of the European Union
as support for its conclusion that the
Congtitution forbids execution of a mentally
retarded person, the Court rejected three
dissenters' arguments that international values
areirrelevant. Compare id. at 2249 n.21with
id. at 2254-56 (Rehnquist, C.J., joined by
Scalia and Thomas, JJ., dissenting) and id. at
2264 (Scalia, J., joined by Rehnquist, C.J., and
Thomas, J., dissenting). Such values pertain
equaly to interpretation of the constitutional
principles critical to scrutiny of the U.S.
antiterrorism campaign; in particular, whether
certain intrusions amount to “unreasonable

searches and seizures’ violative of the Fourth
Amendment, and whether the government has
afforded “ due process’ as required by the Fifth
Amendment.

The inquiry should begin with
examination of human rights law, which holds
that individuals enjoy certain rights simply
because they have been born human beings.
Two of the many recitations of this principle
occur in the American Declaration of the Rights
and Duties of Man, which the United States
endorsed, and in the International Covenant on
Civil and Palitical Rights (ICCPR), which the
United States ratified. The first proclaims that
“the essential rights of man are not derived from
the fact that he is a national of a certain state,
but are based upon attributes of his human
personality”; the second, that “the inherent
dignity of the human person” givesriseto
“egual and inalienable rights” that are “the
foundation of freedom, justice and peace in the
world.”*® Though not unfamiliar to U.S. legal
tradition, the concept has withered in the face of
skepticism about its natural law roots and
frequent abridgment of rights viajudicially
created balancing tests. Decisions that
sustained government deprivations in the name
of state necessity, like Abrams v. United Sates,
259 U.S. 616 (1919), and Korematsu v. United
Sates, 323 U.S. 214 (1944), have further
diluted its force. Consideration of international
human rights law could lead to revitalization of
the view that rights vest in humans simply
because they are human, and thus cast grave
doubt on the contention that the state may deny
fundamental rightsif the human in question is a
noncitizen, or an enemy, or a suspected terrorist.

A court that has embraced the inherent
dignity of each human being likely would draw
on al available sources to craft a constitutional
framework for substantive justice. Obligations
the United States has assumed as a state party to
the third Geneva Convention thus would
become relevant. The claim would not be that
the Convention is automatically enforceable in
U.S. courts; the structure of treaties, combined
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with reservations and other mechanisms
designed to limit the interna applicability of
treaties, often preclude such an argument.*®
Rather, the Convention would stand as an
indicator of values to which the United States
has subscribed — values that implicate
constitutional concepts like due process. A
court well might find the fifty-three-year-old
Convention ill adapted to the U.S. campaign
against terrorism. The promise of liberation and
repatriation at the end of the conflict, for
example, rings hollow in a“war” without end.
Some of the rights the Convention describes —
an individual has aright not to answer all
guestions posed at interrogation, but no right to
counsel at interrogation — fall short of standards
established in the last half-century. The
Convention does not apply, moreover, to anyone
found in the United States and there subjected
either to interrogation or detention. These
failings would not stymy all reliance on the
Convention, but rather would point the judge to
additional sources of international law in order
to develop afull understanding of contemporary
values.

These other sources would reveal that
the use of official torture, universaly
condemned as one of the worst international
crimes, should be unthinkable. They would
underscore the gravity of psychological harm
from prolonged incommunicado detention; such
harm may violate not only the nonderogable
right to be free from torture, but aso other
human rights.?® Still other rights would be
implicated by heightened surveillance.!

Finally, the executive's assertion that it may
wage its antiterrorist campaign by unreviewable
fiat also would fare poorly in light of
international law’s guarantee of an effective
means of redress and its preference for judicial
review.??

Even at international law, most
fundamental rights are subject to derogation.
One example is Article 4(1) of the ICCPR,
which states: “In time of public emergency
which threatens the life of the nation and the

existence of which is officially proclaimed, the
States Parties to the present Covenant may take
measures derogating from their obligations
under the present Covenant to the extent strictly
required by the exigencies of the situation,
provided that such measures are not inconsistent
with their other obligations under international
law and do not involve discrimination solely on
the ground of race, colour, sex, language,
religion or socia origin.” This provision iskin
to the strict scrutiny a U.S. court should
undertake when confronted with state
deprivation of fundamental rights, yet promises
far more protection for the individual. Its very
specificity should cabin governmenta action in
away that a catchphrase like “[p]ressing public
necessity,” used to justify internment of
Japanese Americans during World War 11,23
cannot.

Reassessing the U.S. Campaign — The
September 11 attacks marked the debut neither
of the struggle against Al Qaeda nor of the
assault on U.S. territory; those landmarks had
been established no later than the moment the
U.S. embassies in Africa were bombed.
Ordinary U.S. courts earlier had proved able to
adjudicate this and other cases involving
international terrorism. As the passage of
months failed to bring the dire assaults about
which the U.S. government had given constant
warnings, the American sense of immediate
threat abated. Circumstances thus did not point
to the nation-threatening emergency that is a
condition precedent to derogation. Nor were
U.S. antiterrorist measures tailored to the
articulated threat. Large numbers of non-
Americans found in the United States were held
in secret, based on traits, such as age, sex, or
national origin, shared by many law-abiding
individuals. No showing of suspected links to
Al Qaeda preceded detention. Similarly, the
presidential order that authorized special
military tribunals was not limited to persons
believed to have committed terrorist acts on
behalf of Al Qaeda. The terms of the order
easily could be applied to an entirely different
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context — to Basque separatism, perhaps. And
though the national sense of urgency had eased,
the measures had not — more than a year after
the attacks, no end to antiterrorism measures
seemed likely.

In short, under external sources of law
would render aspects of the U.S. antiterrorism
campaign are invalid. Its devaluation of
individuals runs contrary to a founding principle
of human rights law, while the length and
severity of many measures cannot withstand the
exacting scrutiny of derogation analysis. The
standards in sources like international human
rights and humanitarian law are neither
unattainable nor idiosyncratic; to the contrary,
many embody a consensus shared by much of
the world. U.S. courts seeking to comprehend
the contemporary meaning of the constitutional
values at stake in antiterrorism measures — for
instance, the reasonableness of a search and
seizure or the fairness of procedures — properly
should take these standards into account.
Abandonment of an insular constitutional
jurisprudence not only is appropriate in an
interdependent world, but also will afford
greater security to individual targets of state
prerogative.
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